STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF FI NANCI AL SERVI CES,
Petitioner,
VS. Case No. 06-3862PL

RADCLI FFE H. MCKENZI E

Respondent .

RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Sections 120.569 and 120.57(1), Florida Statutes,?
before Stuart M Lerner, a duly-designated adm nistrative | aw
judge of the Division of Adm nistrative Hearings (DOAH), on
February 7, 2007, by video teleconference at sites in Lauderdale
Lakes and Tal | ahassee, Fl ori da.

APPEARANCES

For Petitioner: Geg S. Marr, Esquire
Departnment of Financial Services
Di vi sion of Legal Services
200 East Gai nes Street
612 Larson Buil di ng
Tal | ahassee, Florida 32399-0333

For Respondent: L. Mchael Billneier, Jr., Esquire
Gal | oway, Brennan & Bil |l neier
240 East 5th Avenue
Tal | ahassee, Florida 32303



Larry S. Davis, Esquire

M chael |I. Rothschild, Esquire
Law O fices of Larry S. Davis, P.A
1926 Harrison Street

Hol | ywood, Florida 33020

STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the
Amrended Admi ni strative Conplaint issued against him as nodified
at hearing, and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

On August 3, 2006, Petitioner issued an 11-count
Adm ni strative Conpl ai nt agai nst Respondent notifying himthat,
based on the all egations of wongdoing made therein, it
"intend[ed] to enter an Order suspending or revoking [his]

i censes and appoi ntnments as an insurance agent or inpose such
penalties as may be provided under [the lawj." On August 28,
2006, Respondent filed a petition with Petitioner requesting "a
hearing to contest the allegations set forth in the

Adm nistrative Conplaint.” On October 6, 2006, the matter was
referred to DOAH.

On Novenber 27, 2006, Petitioner filed with DOAH an
unopposed Mtion to Arend Adm nistrative Conplaint, along with
an Amended Adm nistrative Conplaint. By order issued
Novenber 29, 2006, the notion was granted. The Anmended
Adm ni strative Conpl aint charged Respondent with 13 counts of

engagi ng in the prohibited practice of sliding by selling



ancillary insurance products "without [the] informed consent” of
the custonmer (Counts | through I X and XV through XVIII,
herei nafter referred to collectively as the "sliding counts");
one count of failing to "notify [Petitioner] in witing within
60 days after a change of . . . principal business address”
(Count X); and six counts of selling a surplus |ines insurance
product wi thout "mak[ing] a diligent effort to place the desired
coverage with an insurer authorized to transact that type of
insurance in this state”" (Counts Xl through XV, XX and XX,
hereinafter referred to collectively as the "lack of diligent
effort counts").

On February 6, 2007, the parties filed a Pre-hearing

Stipul ation, which contained the foll owing Statenent of Facts

Admi tted:
1. Respondent is licensed by Petitioner as
alife including variable annuity, life, and
general |ines agent and has been issued

|l i cense nunber A173451.

2. Respondent was so |licensed at all tines
rel evant to the dates and occurrences
referenced in the Anended Adm nistrative
Conpl ai nt .

3. The Departnent has jurisdiction over
Respondent's insurance |icenses and
appoi nt ment s.

4. At all tinmes relevant to the dates and
occurrences referenced in the [Amended]
Adm ni strati ve Conpl ai nt, Respondent was
enpl oyed or affiliated with Direct Genera
| nsurance Agency, Inc., a Tennessee



corporation, doing business in Florida as
Direct General |nsurance Agency.

5. On or about May 7, 2004, Respondent sold
St acel yn Roberts-Hall a private passenger
aut onobi |l e i nsurance policy as evidenced by
Joint Exhibit 3.

6. On or about May 7, 2004, Respondent sold
Stacel yn Roberts-Hall an acci dent nedi cal
protection plan as evidenced by Joint

Exhi bit 3.

7. On or about May 7, 2004, Respondent sold
Stacel yn Roberts-Hall a termlife insurance
poli[c]y as evidenced by Joint Exhibit 3.

8. On or about Septenber 16, 2003,
Respondent sol d Rudol ph Bentivegna a private
passenger autonobile insurance policy as

evi denced by Joint Exhibit 4.

9. On or about Septenber 16, 2003,
Respondent sol d Rudol ph Bentivegna an
accident nedical . . . protection plan as
evi denced by Joint Exhibit 4.

10. On or about Septenber 16, 2003,
Respondent sol d Rudol ph Bentivegna a trave

protection plan as evidenced by Joint
Exhi bit 4.

11. On or about May 13, 2004, Respondent
sol d Kenneth Mbore a private passenger

aut onobi | e i nsurance policy as evidenced by
Joi nt Exhibit 5.

12. On or about May 13, 2004, Respondent
sol d Kenneth Mbore an acci dent nedi cal
protection plan as evidenced by Joint
Exhi bit 5.

13. On or about May 13, 2004, Respondent
sol d Kenneth Moore a travel protection plan
as evidenced by Joint Exhibit 5.



14. On or about May 13, 2004, Respondent
sold Kenneth Moore a termlife insurance
policy as evidenced by Joint Exhibit 5.

15. On or about October 31, 2005,
Respondent sol d Paul Booker a private
passenger autonobile insurance policy as
evi denced by Joint Exhibit 6.

16. On or about Cctober 31, 2005,
Respondent sol d Paul Booker an acci dent
nmedi cal protection plan as evidenced by
Joi nt Exhibit 6.

17. On or about October 31, 2005,
Respondent sol d Paul Booker a travel
protection plan as evidenced by Joint
Exhi bit 6.

18. On or about May 12, 2005, Respondent
sold Stacelyn Roberts-Hall a private
passenger autonobil e insurance policy as
evi denced by Joint Exhibit 7.

19. On or about May 12, 2005, Respondent
sold Stacelyn Roberts-Hall an acci dent
nmedi cal protection plan as evidenced by
Joint Exhibit 7.

20. On or about May 12, 2005, Respondent
sold Stacelyn Roberts-Hall a termlife

i nsurance policy as evidenced by Joint
Exhi bit 7.

21. On or about May 13, 2006, Respondent
sold Stacelyn Roberts-Hall a private
passenger autonobile insurance policy as
evi denced by Joint Exhibit 8.

22. On or about May 13, 2006, Respondent
sold Stacelyn Roberts-Hall an acci dent
nmedi cal protection plan as evidenced by
Joi nt Exhibit 8.

23. On or about May 13, 2006, Respondent
sold Stacelyn Roberts-Hall a termlife



i nsurance policy as evidenced by Joint
Exhi bit 8.

24. During the period covered by the
Amended Admi ni strative Conpl ai nt, Respondent
earned approxi mately twenty-ei ght percent
(28% of his total conpensation from Direct
CGeneral |nsurance Agency, Inc., from

conmm ssions on the sale of the accident

medi cal protection plan, the travel
protection plan, and the termlife policy.

As noted above, the final hearing in this case was held on
February 7, 2007. Six witnesses testified at the hearing:
Robert Keegan, Kenneth Mdore, Stacelyn Roberts-Hall, Rudol ph
Bentivegna, Sara Silot, and Respondent. In addition to these
Si X wWitnesses' testinony, 13 exhibits (Joint Exhibits 1 through
8, and Petitioner's Exhibits 9, 10, 12, 13, and 16) were offered
and received into evidence.?

After concluding the presentation of Petitioner's case-in-
chief, counsel for Petitioner announced on the record that
Petitioner was voluntarily dism ssing eight of the 20 counts of
t he Amended Admi nistrative Conplaint: two of the "sliding
counts” (Counts VIl and | X, both dealing with Respondent's
Oct ober 31, 2005, transaction with Paul Booker) and all six of
the "lack of diligent effort counts" (Counts Xl through XV,
Xl X, and XX).

The deadline for the filing of proposed recommended orders

was set at 20 days fromthe date of the filing with DOAH of the

hearing transcript.



The hearing transcript (consisting of one volunme) was filed
wi th DOAH on February 19, 2007.

Petitioner and Respondent filed their Proposed Recommended
Orders on Monday, March 12, 2007.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the followi ng findings of fact are nmade to suppl enent
and clarify the extensive factual stipulations set forth in the
parties' Statement of Facts Adnmitted:

1. Respondent has been enpl oyed by Direct General
| nsurance Agency, Inc. (Direct General) for the past five years.

2. He is the manager of a Direct General office |ocated at
7558 West Commerci al Boul evard, Lauderhill, Florida.

3. This has been Respondent's principal business address
si nce Sept enber 2005.

4. Prior to Septenber 2005, Respondent was the nmanager of a
Direct General office |ocated at 8300 West Oakl and Park Boul evard,
Sunrise, Florida.

5. Respondent did not notify Petitioner of this Septenber
2005 change of his principal business address within 60 days of
t he change. He assuned, erroneously it turns out, that Direct
Ceneral's "licensing departnent” would inform Petitioner of the

change.



6. At all times material to the instant case, Respondent, as
a licensed agent acting on behalf of Direct General, sold
aut onobi l e i nsurance, along with three ancillary or "add-on"
products.

7. The three "add-on" products Respondent sold were an
acci dent nedical protection plan, a travel protection plan, and
a termlife insurance policy (hereinafter referred to
collectively as the "Add- Ons").

8. From Septenber 2003 to May 2006, Respondent sol d these
Add- Ons to approximately 1300 custoners, including Ms. Roberts-
Hall, M. Bentivegna, and M. Mbore.

9. For his efforts on behalf of Direct General, Respondent
was paid an hourly wage, plus a conmm ssion for each of the Add-
Ons he sold. He did not receive a comm ssion for any autonobile
i nsurance policy sal es he nade.

10. Direct General had sales goals with respect to Add- Ons
that it expected its agents to neet. How well an agent did in
neeting these goals was an "inportant factor” in the job
performance eval uation the agent received annually fromhis
supervi sor (as Respondent was aware). An agent's failure to
nmeet a particular goal, however, did not inevitably lead to the
"fir[ing]" of the agent. Nonetheless, it was obviously in the

agent's best interest to sell as many Add- Ons as possi bl e.



11. Respondent's supervisor was Sara Silot, a Direct
General District Manager. |In addition to an annual job
performance eval uation, Ms. Silot provided Respondent, as well
as her other subordinates, with regular feedback during the
course of the year regarding their Add-On sal es nunbers.

12. Each of the custoners (Ms. Roberts-Hall, M.
Bentivegna, and M. More, hereinafter referred to collectively
as the "Conpl ai ni ng Custoners”) referenced in Counts | through
VII and XV through XVII1 of the Arended Adm nistrative Conpl aint
(hereinafter referred to collectively as the "remai ning sliding
counts") purchased the policies referenced in these counts in
person at Respondent's office, where they were given paperwork
toreview and to then initial, sign, and/or date in numerous
pl aces in order to consummate the transaction. This paperwork
consi sted of, depending on the transaction, as few as 14, and as
many as 20, pages of various docunents (hereinafter referred to
collectively as the "Transacti onal Paperwork"). The
Transacti onal Paperwork clearly and conspi cuously informed the
reader, consistent with what Petitioner orally explained at the
time of purchase to each of the Conpl aining Custoners, that the
Add- Ons bei ng purchased were optional policies that were
separate and distinct fromthe autonobile insurance policy also
bei ng purchased and that these Add-Ons carried charges in

addition to the autonobile insurance policy premum In



provi ding his oral explanation to the Conplaini ng Custoners,
Respondent circled (with a witing utensil) |anguage in the
Transacti onal Paperwork that conveyed this information about the
Add-Ons. H's purpose in doing so was to bring this | anguage to
the attention of the Conplaining Custoners. |In view of the
contents of the Transactional Paperwork, including the portions
hi ghl i ghted by Respondent, and what Respondent told the
Conpl ai ni ng Custonmers concerning the Add-Ons, it was reasonabl e
for Respondent to believe that the Conplai ning Custoners were
i nformed about the Add- On products they were being sold and were
(by executing the paperwork) consenting to purchase them

13. The Transactional Paperwork included, anobng ot her
t hi ngs, a one-page Acci dent Mdical Protection Plan fornm a one-
page Accident Medical Protection Plan Application form a one-
page American Bankers | nsurance Conpany Optional Travel
Protection Plan form a one-page Statenment of Policy Cost and
Benefit Informati on-One Year TermLife Insurance Policy form a
one- page Expl anation of Policies, Coverages and Cost Breakdown
form a nulti-page Prem um Fi nance Agreenent; and a one- page
| nsurance Prem um Fi nanci ng D sclosure form

14. Anong the information contained on the top half of the
Acci dent Medical Protection Plan formwas the cost of the plan.

The bottom half of the formread as foll ows:

10



THS IS ALIMTED POLICY. READ IT
CAREFULLY.

| the undersigned understand and acknow edge
t hat :

This Policy does not provide Liability
Coverage for Bodily Injury and Property
Danage, nor does it nmeet any Financia
Responsibility Law. | amelecting to
purchase an optional coverage that is not
required by the State of Florida. M/ agent
has provided me with an outline of coverage
and a copy of this acknow edgnent.

If | decide to select another option or
cancel this policy, | nust notify the
conpany or ny agent in witing.

| agree that if ny down paynent or full
paynment check is returned for any reason,
coverage will be null and void fromthe date
of inception.

| nsured' s Signature Dat e

| HEREBY REJECT TH S VALUABLE COVERAGE

| nsured' s Signature Dat e

15. The Accident Mdical Protection Plan Application form
i ndi cated what the annual premiumwas for each of the three
categories of coverage offered: individual, husband and w fe,
and famly.

16. The top half of the American Bankers | nsurance Conpany
Optional Travel Protection Plan formsunmarized the benefits
avai | abl e under the plan. The bottom half of the formread as

foll ows:

11



Pl ease Read Your Policy Carefully for a Ful
Expl anati on of Benefits

Pur chasi ng the Optional Travel Protection
Plan is not a condition of purchasing your
automobile liability policy.

| hereby acknow edge | am purchasi ng an
Optional Travel Protection Plan, and that |
have received a copy of this

acknow edgenent.

| nsured' s Signature Dat e

| HEREBY REJECT TH S VALUABLE COVERAGE

I nsured' s Signhature

Dat e

17. The Statenent of Policy Cost and Benefit Information-
One Year Term Life Insurance Policy formnoted the anmount of the
"Annual Premumfor this policy" and that the "Annual Prem um
included a $10.00 policy fee that [was] fully earned.”

18. On the Explanation of Policies, Coverages and Cost
Breakdown form the Add-Ons were |isted under the headi ng of
"optional Policies" and the cost of each Add-On was separately
st at ed.

19. The first page of the Prem um Fi nance Agreenent al so
contained an item zation of the cost of each Add-On, as did the
| nsurance Prem um Financing D sclosure form On this latter

form the Add-Ons were included in a section entitled "Optional

12



i nsurance coverage." The formalso advised, in its prefatory
par agr aph, that:
Florida | aw requi res the owner of a notor
vehicle to maintain Personal |Injury
Prot ection and Property Damage liability
i nsurance. Under certain circunstances as
provided in Chapter 324, Florida Statutes,
additional liability insurance nmay be
required for Bodily Injury liability. Al so,
addi tional insurance is usually required by
a |lienholder of a financed vehicle. Florida
| aw does not require other insurance. The
direct or indirect prem umfinancing of auto
cl ub nmenbershi p and ot her non-insurance
products is prohibited by state | aw.

20. Each of the Conplaining Custoners was capable of
readi ng the above-descri bed docunents and understandi ng that
pur chasi ng the Add-Ons was optional, not nmandatory, and invol ved
an additional cost.? Respondent gave each of them as nuch time
as they wanted to read these docunents, and he did not refuse to
answer any of their questions.

21. M. Roberts-Hall rejected the travel protection plan,
and signed and dated the American Bankers | nsurance Conpany
Optional Travel Protection Plan form so indicating, in 2004,
2005, and 2006.

22. M. Bentivegna rejected the termlife insurance
policy, as docunented by his signature next to the word
"Rejected,” which was witten in by hand at the bottom of the

Statenent of Policy Cost and Benefit Infornation-One Year Term

Life Insurance Policy form

13



23. As noted above, unlike M. Bentivegna, M. Roberts-
Hal | and M. Moore each signed up for a termlife insurance
policy.

24. On M. More's Application for Life Insurance, his
three children, Melissa More, Kenneth More, Jr., and Tinothy
Brown- Moore, were nanmed as "Beneficiar[ies].” Wile Kenneth
Moore, Jr., and Tinothy Brown-More were |isted as "Menbers of
Applicant's Househol d' on M. Moore's application for autonobile
i nsurance, Melissa Miore (who, at the tine, was away at coll ege)
was not .

25. Elsewhere on M. Moore's Application for Life
| nsurance, in the "Insurability Data" section, the question,
"Have you during the past two (2) years had, or been told you
have, or been treated for . . . a) Heart trouble or high blood
pressure?" was answered, incorrectly, in the negative.

M. Moore placed his initials next to this answer.

26. Several days after her May 2004 purchases,

Ms. Roberts-Hall tel ephoned Respondent and told himthat she was
havi ng second thoughts about her accident nedical protection
pl an purchase. Respondent suggested that she conme to his office
and speak with himin person, which she did. During this
followup visit, Respondent went over with her the benefits of
the plan, after which she told himthat she was going to keep

t he coverage.

14



27. M. Roberts-Hall took no action to cancel either of
the Add-Ons (the accident nedical protection plan and termlife
i nsurance policy) she had purchased in May 2004. |In fact, she
renewed t hese coverages in May 2005 and again in May 2006 (al ong
W th her autonobile insurance policy).

28. Prior to these renewals, in February 2005, when
contacted by one of Petitioner's investigators who was
conducting an investigation of possible "sliding" by Respondent,
Ms. Roberts-Hall had expressed her displeasure that Respondent
had "gi ven her these additional products.”

29. M. Bentivegna and M. Mdore were al so contacted by
Petitioner's investigative staff to discuss the Add-On purchases
t hey had made from Respondent.

30. M. More was contacted approximately ten nonths after
hi s May 2004 purchases. The three Add- Ons he had purchased were
still in effect at the tinme, but he took no action to cancel any
of these policies. He did not renew them however; nor did he
do any ot her business with Respondent follow ng his May 2004
pur chases.

31. Petitioner's policy is have its investigators "neke it
very clear fromthe beginning, "™ when interview ng aggrieved
consuners, that no prom ses are being nmade that these consuners

will be "getting their noney back"” if they cooperate in the

15



investigation. It does not appear that there was any deviation
fromthis policy in Petitioner's investigation of Respondent.

32. The investigation of Respondent |led to the charges
agai nst himthat are the subject of the instant case.

CONCLUSI ONS OF LAW

33. DOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto pursuant to Chapter 120,
Fl ori da Stat utes.

34. "Chapters 624-632, 634, 635, 636, 641, 642, 648, and
651 constitute the 'Florida Insurance Code.'" § 624.01, Fla.
St at .

35. It is Petitioner's responsibility to "enforce the
provisions of this code." § 624.307, Fla. Stat.

36. Ampbng its duties is to license and discipline
i nsurance agents.

37. Petitioner is authorized to suspend or revoke agents
i censes, pursuant to Sections 626.611 and 626. 621, Florida
Statutes; to inpose fines on agents of up to $500.00 or, in
cases where there are "willful violation[s] or wllful
m sconduct,” up to $3,500, and to "augnent[]" such disciplinary
action "by an anmount equal to any conm ssions received by or
accruing to the credit of the [agent] in connection with any
transaction as to which the grounds for suspension, [or]

revocation . . . related,"” pursuant to Section 626.681, Florida

16



Statutes; to place agents on probation for up to two years,
pursuant to Section 626.691, Florida Statutes® and to order
agents "to pay restitution to any person who has been deprived
of noney by [their] m sappropriation, conversion, or unlaw ul

wi t hhol di ng of noneys belonging to insurers, insureds,
beneficiaries, or others,” pursuant to Section 626.692, Florida
St at utes.

38. Petitioner may take disciplinary action agai nst an
agent only after the agent has been given reasonable witten
notice of the charges and an adequate opportunity to request a
proceedi ng pursuant to Sections 120.569 and 120.57, Florida
St at ut es.

39. An evidentiary hearing nust be held if requested by
t he agent when there are disputed issues of material fact.

88 120.569 and 120.57(1), Fla. Stat.

40. At the hearing, Petitioner bears the burden of proving
that the agent engaged in the conduct, and thereby commtted the
violations, alleged in the charging instrunment. Proof greater
than a nere preponderance of the evidence nust be presented by
Petitioner to neet its burden of proof. Cear and convincing

evidence of the licensee's guilt is required. See Departnent of

Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932, 935

(Fla. 1996); Ferris v. Turlington, 510 So. 2d 292, 294 (Fl a.
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1987); Pou v. Departnent of Insurance and Treasurer, 707 So. 2d

941 (Fla. 3d DCA 1998); and 8 120.57(1)(j), Fla. Stat.
("Findings of fact shall be based upon a preponderance of the
evi dence, except in penal or licensure disciplinary proceedi ngs
or except as otherw se provided by statute . . . .").

41. Cear and convincing evidence is an "internediate
standard," "requir[ing] nore proof than a 'preponderance of the
evi dence' but | ess than 'beyond and to the exclusion of a

reasonabl e doubt.'" In re Gaziano, 696 So. 2d 744, 753 (Fl a.

1997). For proof to be considered cl ear and convi nci ng

t he evidence nmust be found to be credible; the facts to which
the witnesses testify nust be distinctly renenbered; the

testi mony nust be precise and explicit and the w tnesses nust be
| acking in confusion as to the facts in issue. The evidence
must be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” Inre

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, w th approval,

fromSlomw tz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983); see also In re Adoption of Baby E. AL W, 658 So. 2d 961,

967 (Fla. 1995)("The evidence [in order to be clear and
convi nci ng] nust be sufficient to convince the trier of fact
wi t hout hesitancy."). "Although this standard of proof may be

met where the evidence is in conflict, . . . it seens to
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precl ude evidence that is anbiguous." Wstinghouse Electric

Corporation, Inc. v. Shuler Bros., Inc., 590 So. 2d 986, 989

(Fla. 1st DCA 1991).

42. In determ ning whether Petitioner has met its burden
of proof, it is necessary to evaluate its evidentiary
presentation in light of the specific allegations of wongdoing
made in the charging instrunent. Due process prohibits an
agency fromtaking penal action against an agent based on
matters not specifically alleged in the charging instrunent,
unl ess those matters have been tried by consent. See Shore

Village Property Oamers' Association, Inc. v. Departnent of

Environnental Protection, 824 So. 2d 208, 210 (Fla. 4th DCA

2002); Cottrill v. Departnment of |nsurance, 685 So. 2d 1371,

1372 (Fla. 1st DCA 1996); and Del k v. Departnment of Professiona

Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA 1992).

43. The charging instrument in the instant case, the
Amended Admi nistrative Conplaint, as nodified at hearing,
contains 12 counts.

44. Among themare the 11 "remaining sliding counts,” each
alleging that Petitioner violated Sections 624.11(1),
626.611(4),(7), (8), (9), and (13), 626.621(2), (3), and (6),
and 626.9541 (1)(z)1 through 3, Florida Statutes, by selling an
ancillary insurance product to a custoner w thout the custoner's

"informed consent."” Count | concerns Ms. Roberts-Hall's My 7,
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2004, purchase of an accident nedical protection plan from
Respondent. Count |l concerns Ms. Roberts-Hall's May 7, 2004,
purchase of a termlife insurance policy from Respondent. Count
1l concerns M. Bentivegna's Septenber 16, 2003, purchase of an
acci dent nedical protection plan from Respondent. Count |V
concerns M. Bentivegna's Septenber 16, 2003, purchase of a
travel protection plan from Respondent. Count V concerns
M. More's May 13, 2004, purchase of an acci dent nedica
protection plan from Respondent. Count VI concerns M. Moore's
May 13, 2004, purchase of a travel protection plan from
Respondent. Count VII concerns M. Myore's May 13, 2004,
purchase of a termlife insurance policy from Respondent. Count
XV concerns Ms. Roberts-Hall's May 12, 2005, purchase of an
acci dent nmedical protection plan from Respondent. Count XVI
concerns Ms. Roberts-Hall's May 12, 2005, purchase of a term
life insurance policy from Respondent. Count XVII concerns
Ms. Roberts-Hall's May 13, 2006, purchase of an acci dent nedi cal
protection plan from Respondent. Count XVIII concerns
Ms. Roberts-Hall's May 13, 2006, purchase of a termlife
i nsurance policy from Respondent.

45. Count X, the only other count of the Anmended
Adm ni strative Conplaint that remains follow ng the voluntary
di sm ssal s announced by Petitioner's counsel at the close of

Petitioner's case-in-chief at hearing, alleges that Respondent
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viol ated Sections 624.11(1) and 626.621(2), Florida Statutes, by

failing to "notify [Petitioner] in witing within 60 days after

a change of . . . principal business address," as required by

Section 626.551, Florida Statutes.
46. At all times material to the instant case, Section
624.11(1), Florida Statutes, has provided as foll ows:

No person shall transact insurance in this
state, or relative to a subject of insurance
resident, located, or to be performed in
this state, without conplying with the
appl i cabl e provisions of this code.

47. At all tines material to the instant case, Section
626.611(4), (7), (8), (9), and (13), Florida Statutes, has
provided, in pertinent part, as follows:

The departnment shall . . . suspend [or]
revoke . . . the license . . . of

any . . . agent . . . , and it shall suspend
or revoke the eligibility to hold a

license . . . of any such person, if it
finds that as to the . . . licensee . :
any one or nore of the follow ng applicable
grounds exi st:

* * *

(4) If thelicense . . . is wllfully used,
or to be used, to circunvent any of the
requi rements or prohibitions of this code.
(7) Denonstrated |ack of fitness or
trustworthi ness to engage in the business of
i nsur ance.

(8) Denonstrated |ack of reasonably
adequat e knowl edge and techni cal conpetence
to engage in the transactions authorized by
the Iicense .

21



(9) Fraudul ent or dishonest practices in
t he conduct of business under the
license .

(13) WIllful failure to comply with, or
willful violation of, any proper order or
rule of the departnment or willful violation
of any provision of this code.
48. At all times material to the instant case, Section
626.621(2), (3), and (6), Florida Statutes, has provided, in

pertinent part, as follows:

The departnment may, in its discretion,

suspend [or] revoke, . . . the license

of any . . . agent . . . , and it may
suspend or revoke the eligibility to hold a
license . . . of any such person, if it
finds that as to the . . . licensee .

any one or nore of the follow ng applicable
grounds exi st under circunstances for which
such . . . suspension [or] revocation

is not mandatory under s. 626.611

* * *

(2) Violation of any provision of this code
or of any other | aw applicable to the

busi ness of insurance in the course of
deal i ng under the |icense .

(3) Violation of any lawful order or rule
of the departnent

* * *

(6) In the conduct of business under the
license . . . , engaging in unfair nethods
of conpetition or in unfair or deceptive
acts or practices, as prohibited under part
| X of this chapter, or having otherw se

22



49.

shown hinmself or herself to be a source of
injury or loss to the public

At all tines material to the instant case, Section

626.9541 (1)(z)1 through 3, Florida Statutes, has provided as

foll ows:

50.

(1) UNFAIR METHODS OF COVPETI TI ON AND
UNFAI R OR DECEPTI VE ACTS. --The foll ow ng
are defined as unfair methods of conpetition
and unfair or deceptive acts or practices:

* * *

(z) Sliding. --Sliding is the act or
practice of:

1. Representing to the applicant that a
specific ancillary coverage or product is
required by law in conjunction with the

pur chase of insurance when such coverage or
product is not required,

2. Representing to the applicant that a
specific ancillary coverage or product is
included in the policy applied for w thout
an additional charge when such charge is
required; or

3. Charging an applicant for a specific
ancillary coverage or product, in addition
to the cost of the insurance coverage
applied for, without the infornmed consent of
t he applicant.

O the foregoing statutory provisions, the |atter,

Section 626.9541(1)(z)3, Florida Statutes, nost specifically

addresses the conduct described in the "remaining sliding

counts. "

Under Florida case | aw (which the undersigned is bound

to follow’), an agent violates this statutory provision if he or
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she fails to provide the applicant an adequate "oral

expl anation" of the ancillary nature of the product in question,
notw t hstandi ng that the applicant is given and signs paperwork
that, if "read with care,” would provide the applicant with such

information. See Mack v. Departnent of Financial Services, 914

So. 2d 986, 989 (Fla. 1st DCA 2005); and Thomas v. State,

Departnment of | nsurance and Treasurer, 559 So. 2d 419 (Fla. 2d

DCA 1990). This is because of the fiduciary relationship that

exi sts between the agent and the agent's custoners. See Thonas,

559 So. 2d at 421; see also Sewall v. State, 783 So. 2d 1171,

1178 (Fla. 5th DCA 2001)("[T]he victins' ages coupled with the
fact that Sewall, their insurance agent who stood in a fiduciary
relationship wwth them would be sufficient to justify the

departure.”); Natelson v. Departnent of Insurance, 454 So. 2d

31, 32 (Fla. 1st DCA 1984)("lInsurance is a business greatly
affected by the public trust, and the hol der of an agent's
license stands in a fiduciary relationship to both the client

and i nsurance conpany."); and Beardnore v. Abbott, 218 So. 2d

807, 808-809 (Fla. 3d DCA 1969)("We accept the view that the
record herein establishes that a confidential relationship
exi sted between the parties and that it was one in which
Beardnore reposed trust and confidence in his insurance

counsel or, Abbott.").
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51. At all times material to the instant case, Section
626. 551, Florida Statutes, has provided as foll ows:

Every licensee shall notify the departnent
inwiting wthin 60 days after a change of
name, residence address, principal business
street address, or mailing address. Any

I i censed agent who has noved his or her
residence fromthis state shall have his or
her license and all appointnents i mredi ately
term nated by the departnent. Failure to
notify the departnment within the required
time period shall result in a fine not to
exceed $ 250 for the first offense and, for
subsequent offenses, a fine of not |ess than
$500 or suspension or revocation of the

i cense pursuant to s. 626.611 or s.

626. 621.

This duty to notify inposed by Section 626.551 on agents who
change their "name, residence address, principal business street
address, or mailing address"” is nondel egabl e.

52. Because they are penal in nature, the foregoing
statutory provisions nust be strictly construed, wth any
reasonabl e doubts as to their meani ng being resolved in favor of

the licensee. See Capital National Financial Corporation v.

Departnment of Insurance, 690 So. 2d 1335, 1337 (Fla. 3rd DCA

1997) (" Section 627.8405 is a penal statute and therefore nust be
strictly construed: . . . . '"Wien a statute inposes a penalty,
any doubt as to its neaning nust be resolved in favor of a
strict construction so that those covered by the statute have

cl ear notice of what conduct the statute proscribes."").
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53. \Whether Petitioner nmet its burden of proof with
respect to the "remaining sliding counts”™ turns on the
undersi gned' s assessnent of the hearing testinony of the
Conpl ai ni ng Custoners that, in Respondent's oral presentations
to them he nade no nention of the Add-On products he sold them
and |l ed themto believe that they were purchasing just
aut onobil e i nsurance and nothing else (hereinafter referred to
as the "Conpl ai ni ng Custoners' Testinony"). |If the undersigned
is not "convinced . . . without hesitancy" of the truthful ness
of the Conpl ai ni ng Custoners' Testinony, these counts nust be
di sm ssed.

54. The Conpl ai ni ng Custoners' Testinony was not
unrefuted. Respondent testified at hearing that, in his oral
presentations to the Conpl ai ni ng Custoners, he told them about
each of the Add-Ons, explaining that they were optional and
entail ed separate, additional charges. According to
Respondent's testinony, as he provided this explanation to the
Conpl ai ni ng Custoners, he circled portions of the Transacti onal
Paperwor k that described these features of the Add-Ons so as to
bring themto the attention of the Conplaining Custoners.
Significantly, an exam nation of the Transactional Paperwork
(which is part of the evidentiary record in this case) reveals
such circul ar markings, and these docunents therefore

corroborate his testinony.
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55. Respondent nay not have been entirely forthright in
his responses to questions asked, during his depositions, about
hi s knowl edge concerni ng Add-On sal es production scores, and he
may have, in his hearing testinony, enbellished details of his
encounters with the Conpl ai ning Custoners. Nonethel ess, the
under signed finds Respondent’'s version of these encounters, at
its essential core, to be nore credible than the Conpl ai ni ng
Custoners' testinony to the contrary. Tipping the balance in
favor of such a finding is the inprobability of the Conpl ai ni ng
Custoners' clainms that they |eft Respondent's office, follow ng
their transactions, believing that they had purchased not hing
nore than autonobile insurance, when those pages of the
Transacti onal Paperwork that they had initialed, signed, and/or
dated during the transactions contai ned prom nently displ ayed,
easy-to-read | anguage, including that highlighted by Respondent,
that plainly provided otherwi se.’

56. Inasnuch as the undersigned is not "convinced .
wi t hout hesitancy” of the truthful ness of the Conpl ai ni ng
Custoners' Testinony, he concludes that the "remai ning sliding
counts" are not supported by clear and convi nci ng evi dence and
that they therefore shoul d be disnissed.?

57. Petitioner did, however, prove by clear and convincing
evi dence that, as alleged in Count X of the Anended

Adm ni strative Conplaint, Respondent failed to "notify
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[Petitioner] in witing within 60 days after a change of

princi pal business address,” as required by Section 626. 551,
Florida Statutes. That Respondent may have "relied on [his]
conpany to update that address for [hin],"” as he testified at
heari ng, does not excuse his nonconpliance with the notification
requi renent of Section 626.551.

58. There is no evidence that Respondent has previously
been disciplined for violating Section 626.551, Florida
Statutes. Accordingly, the undersigned recomends that, for
vi ol ating Section 626.551, Florida Statutes, Respondent be fined
$250. 00, the maxi mum puni shnent for a first offense under the
statute.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat Petitioner issue a Final Order finding
Respondent guilty of conmtting the violation of Section
626. 551, Florida Statutes, alleged in Count X of the Amended
Admi ni strative Conplaint, fining him $250.00 for such violation,
and dism ssing the renmai ning counts of the Anmended

Admi ni strative Conpl ai nt.
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DONE AND ENTERED this 29th day of March, 2007, in

Tal | ahassee, Leon County, Flori da.

(‘
— )

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 29th day of March, 2007.

ENDNOTES
! Unless otherwise noted, all references in this Recormended
Order to Florida Statutes are to Florida Statutes (2006).
2 Ppetitioner's Exhibits 13 and 16 were transcripts of
depositions given by Respondent. On February 22, 2007, with
| eave of the undersigned, Respondent filed a post-hearing
pl eading entitled "Cbjections to Specific Portions of
Respondent's Deposition[s]." Having carefully considered these
obj ections, the undersigned hereby sustains objection nunbers 1,
5, 7 through 12, 15, and 16 relating to Respondent's Novenber
17, 2006, deposition and overrules the remaining objections nade
i n Respondent's post -hearing pl eadi ng.
3  The undersigned has accepted these factual stipulations. See
Col unbi a Bank for Cooperatives v. Okeel anta Sugar Cooperative,
52 So. 2d 670, 673 (Fla. 1951) ("Wien a case is tried upon
stipulated facts the stipulation is conclusive upon both the
trial and appellate courts in respect to matters which may
val idly be made the subject of stipulation."); Schrinmsher v.
School Board of Pal m Beach County, 694 So. 2d 856, 863 (Fla. 4th
DCA 1997) ("The hearing officer is bound by the parties
stipulations.”); and Pal m Beach Cormunity Col | ege v. Departnent
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of Adm nistration, Division of Retirenent, 579 So. 2d 300, 302
(Fla. 4th DCA 1991) ("Wen the parties agree that a case is to be
tried upon stipulated facts, the stipulation is binding not only
upon the parties but also upon the trial and review ng courts.
In addition, no other or different facts will be presuned to
exist.").

4 M. Bentivegna has only an eighth grade fornal education, but
has the ability to read and conprehend what he is reading

® Petitioner may inpose a fine or place an agent on probation

"in lieu of" suspension or revocation of the agent's |icense

"except on a second offense or when . . . suspension [or]
revocation . . . is mandatory." 88 626.681 and 626. 691, Fl a.
St at .

® See Malu v. Security National Insurance Co., 898 So. 2d 69, 73
n.3 (Fla. 2005)("The trial court was bound to follow Hunter
since it was the only district court decision that had
pronounced a ruling on the issue."); Pardo v. State, 596 So. 2d
665, 666 (Fla. 1992)("[I1]n the absence of interdistrict
conflict, district court decisions bind all Florida trial
courts."); Weiman v. MHaffie, 470 So. 2d 682, 684 (Fla.
1985) ("Di strict court decisions 'represent the law of Florida
unl ess and until they are overruled by this Court.""); M kol sky
v. Unenpl oynent Appeal s Commi ssion, 721 So. 2d 738, 740 (Fl a.
5th DCA 1998) ("An agency of this state, such as the Conm ssion,
must follow the interpretations of statutes as interpreted by
the courts of this state. Like trial courts, if thereis a
controlling interpretation by a district court of appeal in this
state, the Comm ssion nust followit, even if the court of
appeal is located outside the district of the trial court. If
there is a conflict between interpretations by different courts
of appeal, that nmay provide a basis to reach the suprene court
for a final interpretation. Thereafter, the suprene court's
interpretation of the statute nust prevail, barring future

| egi sl ative changes to the statute.”); Wod v. Fraser, 677 So.
2d 15, 19 (Fla. 2d DCA 1996)("[I1]n accord with the doctrine of
stare decisis, . . . once a point of |law has been decided by a
judicial decision, it should be adhered to by courts of |esser
jurisdiction, until overrul ed by another case, because it
establi shes a precedent to guide the courts in resolving future
simlar cases. "); Putnam County School Board v. Dubose, 667 So.
2d 447, 449 (Fla. 1st DCA 1996) (" Under the doctrine of stare
decisis, lower courts are bound to adhere to the rulings of

hi gher courts when considering simlar issues even though the
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| ower court m ght believe the | aw should be otherw se."); Dean
v. Dean, 607 So. 2d 494, 499 n.6 (Fla. 4th DCA 1992)("In the
absence of controlling precedent fromits own district court,
any trial court in Florida, irrespective of the district in
which it sits, is required to follow the decision of any ot her
district court of appeal in Florida."); and State v. Hayes, 333
So. 2d 51, 53 (Fla. 4th DCA 1976)("[I]t is logical and necessary
in order to preserve stability and predictability in the | aw
that . . . trial courts be required to foll ow the hol di ngs of

hi gher courts--District Courts of Appeal. The proper hierarchy
of decisional hol dings would demand that in the event the only
case on point on a district court level is froma district other
than the one in which the trial court is |ocated, the trial
court be required to follow that decision. . . . Aternatively,
if the district court of the district in which the trial court
is |located has decided the issue, the trial court is bound to
followit.").

" The undersigned finds particularly inplausible Ms. Roberts-

Hall's testinony that, after |learning that, during her May 2004,
visit to Respondent's office, Respondent had sold her Add-(On
products wi thout his having had made any nention of themto her,
she nonetheless returned to his office in 2005 and again in 2006
to renew her autonobile insurance policy and that she "just

si gned where [Respondent] told [her] to sign the forns,” wthout
readi ng them because she trusted Respondent.

8 It is within the province of the adnministrative law judge in a
di sci plinary proceedi ng agai nst an agent to determ ne whet her
Petitioner's proof is clear and convincing. See Stinson v.
Wnn, 938 So. 2d 554, 555 (Fla. 1st DCA 2006)("Credibility of
the witnesses is a matter that is within the province of the
adm nistrative |aw judge, as is the weight to be given the
evidence. The judge is entitled to rely on the testinony of a
single witness even if that testinony contradicts the testinony
of a nunber of other witnesses."); Dyer v. Departnent of

| nsurance & Treasurer, 585 So. 2d 1009 (Fla. 1st DCA 1991) ("It
is not the function of this court when reviewi ng an agency order
by appeal to substitute our judgnment for that of the agency as
to the weight of the evidence on any disputed issue of fact, nor
is it our function to determ ne whether the evidence as a whole
satisfies the clear and convincing standard of proof; these
functions lie with the trier of fact."); see alsoUnited States
v. Jordan, 256 F.3d 922, 933 (9th GCr. 2001)("We renand to the
district court to determ ne whether the evidence is clear and
convincing that Jordan possessed a firearmduring the bank
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robbery and whet her he abducted Howard to facilitate his escape.
As we are not in a position to weigh conflicting evidence, which
is an inportant responsibility of the district court, we state
no opinion on what the district court's determ nation should be
under this heightened standard of proof."); and State v.

Uiarte, 194 Ariz. 275, 283 (Ariz. C. App. 1998)("Terns |ike
‘convincing,' 'probable,” "firmbelief' or 'conviction' require
an assessnent of the persuasiveness of the evidence, i.e., its
credibility, a function unique to the trial court.").
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Depart ment of Fi nancial Services
Di vision of Legal Services

200 East Gai nes Street

612 Larson Buil di ng

Tal | ahassee, Florida 32399-0333
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Tal | ahassee, Florida 32303
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Depart ment of Financial Services
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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